In his modification decision, the MSHA Administrator found that in the
2 West section of Sewell's mine there would be inadequate clearance to permit
safe use of a canopy on the Galis 300 roof bolter except where the mining
height exceeded 48 inches. Thus, the Administrator waived compliance with the
standard at or under mining heights of 48 inches. Despite the fact that the
violation was cited at a mining height of 50 inches and the modification of
the standard would appear to be inapplicable, the judge found that compliance
at even 50 inches would diminish safety,

The judge, as we have noted, referred to "evidence in [the] record, which
was not before the Administrator." Sewell Coal Co., 3 FMSHRC at 2579.  This
evidence appears to be the Secretary's representation in his first motion to
approve settlement that "in some instances the use of canopies on the Galis
drills had caused injuries to employees" and that when the violation was cited
technology to abate it was in the experimental stage.  3 FMSHRC at 2579 n.1.^4/
The judge also relied on the fact that the original notice of violation, which
referred to a mining height of 55 inches, was subsequently amended to show a
minimum mining height on the section of 50 inches.  Id.  Finallyj the judge
noted his own "accumulated expertise." 3 FMSHRC at 2587-88.

We find no evidence in this record that leads us to conclude that the
Administrator's finding with respect to diminution of safety should not
apply.  The Administrator's decision and the contested citation concern
the same mine, the same section in that mine, and the same equipment.
The Secretary and Sewell agree that the mining height was 50 inches, 5/
The facts upon which the Administrator based his findings are set forth
in his decision: the mined height of the section, the condition of the
roof and floor, and the clearance between the frame of the roof bolting
machine and the bottom of the roof supports.  Sewell Coal Co., No. M76-131
(April 27, 1979), at 5. As we have indicated, if Sewell believes that
these conditions have changed so that compliance at heights above 48 inches
diminishes safety, Sewell should petition the Secretary for modification.

Finally, to the extent the judge relied on the statement in the first
settlement motion that when the notice was issued "technology was in- the
experimental stage," we note that the Secretary's second motion on behalf
of the parties expands upon this assertion and maintains that canopies were

4/  In the second settlement motion, the Secretary stated that "canopies
were available from the manufacturer of the Galis 300 roof bolter at the
time [the violation was cited], but many operators were dissatisfied
with this design and were seeking other alternatives or modifications to
the design to improve its capabilities." Request for Settlement Approval.
August 20, 1981, p. 1.

5/  The original citation stated the height on the section averaged
55 inches. The citation was subsequently modified by the inspector to
state that the minimum mining height on the section was 50 inches.
Sewell does not contest the accuracy of this modification.  In its
brief, Sewell states that the inspector modified the original citation
to "show that the actual mining height was actually 50 inches."
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